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W review this cause in order to address an issue of
first inpression: whether attenpt to commt felony-nurder exists
as an offense in Tennessee. W conclude that it does not and
affirmthe judgnent of the Court of Crimnal Appeals reversing the

appel | ee' s convi cti on.

Terry Lewis and his brother, Jimry Lews, conducted a
rather extensive nmarijuana-selling operation in their Menphis
residence. On April 13, 1991, after the brothers had “serviced”
approximately forty marijuana “custoners,” Brian Keith Kinbrough,
t he def endant - appel |l ee, and two nal e associates went to the Lew s
resi dence. Once inside, Kinbrough brandished a pistol. Terry
Lewis struggled with Kinbrough for the pistol. During the
struggle, Kinbrough fired several tines. One bullet struck Jimy
Lewis. As he fell to the floor, he carried Terry Lewis with him
Ki mbr ough then shot Terry Lewis tw ce as he lay prone. Terry Lew s

recovered fromhis wounds; Jimry Lewi s’ wounds were fatal.

The grand jury indicted Kinbrough upon the follow ng

of f enses:

1. First-degree (felony) nurder in
t he conm ssion of a robbery;



2. First-degree (felony) nurder in
the attenpt to conmt robbery;

3. Premedi t at ed first-degree
nmur der ;

4. Attenpt to commt first-degree
murder in the comm ssion of a
r obbery;
5. Attenpt to conmmt first-degree
murder in the attenpt to comm t
a robbery; and
6. Attenpt to commt preneditated
first-degree nurder.
A trial ensued, and the jury convicted Kinbrough of two
of fenses: (1) voluntary mansl aughter in the death of Jimy Lew s;
and (2) attenpted first-degree (felony) nmurder in the attenpted
comm ssion of a robbery. For the mansl aughter conviction, the
trial court inposed a six-year sentence; for the attenpted fel ony-

murder conviction, the trial court inposed a twenty-five-year

sent ence. The sentences are consecuti ve.

As stated, the question here is whether attenpt to commt

felony-nurder is an offense cogni zabl e under our |aws.

On direct appeal, Kinbrough insisted that the offenses
attenpt and felony-nurder are intrinsically different: that is,
attenpt requires a specific intent to conmt the particular crine,

while the 1¢t1y 1ttt required for felony-nurder is recklessness.



Thus, he reasons, the intent requirenent and the recklessness
requi renent cannot coexist. He contends, therefore, that attenpt

to conmmit felony-nurder is not cogni zable as an of fense under our

| aw.

The Court of Crimnal Appeals agreed with Kinbrough's
position and reversed the conviction for attenpt to commt felony-

nmurder. The panel was not, however, unani nous. A dissenting judge

reasoned that the 1t1s 1¢t1 required for felony-nmurder is satisfied
by an intent to conmit the underlying felony. Therefore, he
concluded, there is no disparity between the 1t1¢ 1rt: required for

each of the two of fenses.

In 1989, the legislature passed the Tennessee Crim nal
Sent enci ng Reform Act.? It includes the follow ng provision on

crimnal attenpt:

(a) A person conmts crimna
attenpt who, acting with the ki nd of
culpability otherwi se required for
t he of f ense:

(1) litertitrelly) engages in
action or causes a result that would
constitute an offense if t he
ci rcunst ances sur roundi ng t he

conduct were as the person believes
themto be;

The Act is codified at Tenn. Code Ann. § 39-1-101 :t 7.
(1991 & Supp. 1995).



(2) Acts wth intert to i
it 1es1lt that is an elenent of the
of fense, and believes the conduct

wi | cause the result Wi t hout
further conduct on the person's
part; or

(3) Acts Wi th Ptent t
ooty ovonrse of petior oo otars
i result that would constitute the
of fense, under the circunstances
surrounding the conduct as the
person believes themto be, and the
conduct constitutes a substanti al
step toward the conmm ssion of the
of f ense.

(b) Conduct does not constitute a
substantial step under subdivision
(a)(3) unless the person's entire
course of action is corroborative of
the intent to commt the offense.
(c) It is no defense to prosecution
for crimnal attenpt that the
offense attenpted was actually
conm tted.

Tenn. Code Ann. 8§ 39-12-101 (1991) (enphasis added). Traditionally,
the intent required for an attenpt is an intent to conmt the
contenplated crime. ftrvit 1. {tite, 212 Tenn. 653, 371 S.W2d
449, 451 (1963). "An attenpt, by nature, is a failure to
acconplish what oneiitti1itf to do. Attenpt neans totry; it means
an effort to bring about a desired result.™ (¢ys 1. {tite, 766
P.2d 270, 273 (Nev. 1988). The concept of attenpt seens
necessarily to involve the notion of an intended consequence, for
when one attenpts to do sonething one is endeavoring or trying to
do it. Hence, an attenpt requires a desired, or at |east an
I nt ended, consequence. Paul H Robinson & Jane A. Gall, [ltiet
boalysis o debivioy Privival Liebibity: The Totel Peval Totde tud

btyert, 35 Stan. L. Rev. 681, 747 n.290 (1983)[ hereinafter



Robi nson, fltrtrt tirelysis]. The nature of an attenpt, then, is

that it requires a specific intent. Peogple v buerresy, 505
N. Y. S 2d 272, 273 (A.D. 1986); fters v, lurpty, 394 So. 2d 411, 413
(Fla. 1981); {tit: 1. $1iti, 534 P.2d 1180, 1183 (Or. Ct. App.
1975). Under Tennessee law, a person acts intentionally wth

respect to the nature of the conduct or its consequences when the
per son has a consci ous objective or desire to engage i n the conduct

or cause the result. Tenn. Code Ann. 8§ 39-11-106(a)(18).

The Sentenci ng Reform Act al so revised the fel ony-nurder
rul e. Under the version of the Act in effect at the tinme of
appellee’s crimes, first-degree nurder included "[a] reckless
killing of another commtted in the perpetration of, or attenpt to
perpetrate any first degree nurder, arson, rape, robbery, burglary,
theft, kidnapping or aircraft piracy.” Tenn. Code Ann. 8§ 39-13-
202(a)(2)(1991).°2 Thus, the offense of felony-nurder was an
unintentional killing; recklessness as ai1t1s 1t would suffice to
support a conviction for a death occurring in the course of one of
the enunerated felonies. A person acts recklessly when he or she

S awar e of but consci ously

di sregards a subst anti al and
unjustifiabl e risk t hat t he
circunstances exist or the result
w |l occur. The risk must be of

W note that the 1995 Session of the General Assenbly anended
the first-degree nurder statute by, anong other things, deleting
the word "reckl ess” fromthe definition of fel ony-nurder. However,
this deletion does not affect our opinion that the offense of
attenpted felony-nurder does not exist in Tennessee, since under
the new definition the offense of felony-nurder still does not
require a specific intent.



Tenn.
"attenpted fel ony-nurder”
requires that the actor

uni nt enti onal

One of the original

such a nature and degree that its
di sregard constitutes a gross
deviation fromthe standard of care
t hat an ordinary person would
exerci se under all the circunstances
as viewed fromthe accused person's
st andpoi nt.

Code Ann. 8§ 39-11-106(a)(31)(1991). vviously,

act .

is inherently inconsistent,

have i ntended to conmmt what

a charge of
in that it

is deenmed an

pur poses of the felony-nurder rule

was to deter the conm ssion of certain felonies in a dangerous or

vi ol ent way.

2 Charles E. Torcia,

VWharton's Cri m nal

Law 8§ 147 at

300-01 (15th ed. 1994). Felony-nurder differs fromother forns of

mur der

the killing is unintended. [(. at 300.

(N

at 296.

In the typical case of felony-
nmurder, there is no malice in "fact"
wWth respect to the homcide; the
malice is supplied by the "law
There is an intended felony and an
uni nt ended hom ci de. The nmalice
whi ch plays a part in the comm ssion
of the felony is transferred by the
law to the homi cide. As a result of
the fictional transfer, the hom cide
is deemed commtted with malice.

because it holds the actor strictly accountable even where



At common | aw, where the charge was not for a conpleted
offense, but for an attenpt to commt it, only intention would
suffice and nere recklessness was not enough. itt Robinson,
Elerert brelysiy, 35 Stan. L. Rev. at 749-50. The rel evant case
| aw from other jurisdictions nmakes it clear that reckl essness and
negligence are inconpatible with desire or intention. It is
i npossi ble to conceive of an attenpt where a crinme by definition
may be conmitted recklessly or negligently but not intentionally.
bre,ooro, Sterret o, ttite, 564 So. 2d 95 (Ala. Crim  App.
1990) (no such offense as attenpted rmansl aughter because
reckl essness required for manslaughter); teogple v, terrerier, 614
P.2d 900, 901 (Colo. C. App. 1980)(offense of "attenpted
crimnally negligent hom cide" does not exist); {tete 1. terrer,
531 N. W2d 559, 564 (Neb. C. App. 1995)(no such crine as attenpted
reckless assault); {tete . t1itt, 534 P.2d 1180, 1183 (O. Ct.
App. 1975)(no such crinme as attenpted reckless nmurder); {tite 1
fipil, 842 P.2d 843, 848 (Utah 1992)(crinme of attenpted depraved
i ndi fferent hom cide does not exist); st¢ also tyll v, $tite, 553
S.W2d 90, 94 (Tenn. Crim App. 1977)(no such crine as attenpted
i nvoluntary mansl aughter; “no such crinme as would require proof
that one intended a result that accidentally occurred"). 11t ¢t
Progple v Theres, 729 P.2d 972 (Colo. 1986) (¢! titt)(“there is no
| ogical or Ilegal inconsistency involved in the recognition of

attenpted reckl ess mansl aughter as a crine”).



“* At hough nurder may be conmtted without an intent to
kill, ¢tterr)t to commt nurder requires a specific intent to
Kill.”” drenrtor v Jrited §titey, 500 U.S. 344, 351 (1991) (quoting

4 Charles E. Torcia, Wiarton's Crimnal Law § 743 (14th ed. 1981));

fre, by, beeple v detterser, 257 Cal. Rptr. 407, 409 (Cal. ¢

App. 1989):  itit: 1. tr1i], 654 So. 2d 552, 554 (Fla. 1995)
prerrelbiry brboette v State, 456 So. 2d 448 (Fla. 1984); ‘teogplt v,
trrris, 377 NNE. 2d 28, 33 (II1. 1978); 'e¢ople v, Vtiver, 343 N E. 2d
903, 910 (I11. 1975); ttii 1. {titt, 443 N.E 2d 44, 51 (Ind. 1982);
Ptete v toff, 469 A 2d 1251, 1253 (Me. 1984); ttite . lablstron,
150 NNw2d 53, 59 (Mnn. 1967); ftys 1. ttete, 766 P.2d 270, 273
(Nev. 1988); tieros 1. ftite, 592 P.2d 950, 951 (Nev. 1979); {tit:

(oo lirty, 491 A 2d 733, 736 (N.J. Super. Ct. App. Div. 1984); itit:
i frity, 726 P.2d 857, 860 (N.M C. App. 1986); ‘ttuiple 1.
Frrress, 505 NY.S . 2d 272, 273 (N.Y. App. Div. 1986); {titt 1

frith, 534 P.2d 1180, 1183 (O. C. App. 1975); [loervoerreeltb

vriffin, 456 A-2d 171, 178 (Pa. Super. C. 1983); ‘itete . bell,
785 P.2d 390, 393 (Utah 1989); {tste 1. Jurtir, 817 P.2d 1360, 1363
(Wash. 21991) (¢1 tiert); stv elyr Jeffrey F. Ghent, boovotetionr: it
crrstitetes btterptet lvrirr, 54 AL R3d 612 (1974 & Supp.
1995) (fundanental elenents of the crine of attenpted nurder are a
specific intent to commt nurder and an overt act in furtherance of

t hat object).

Areviewof our entire crimnal statutory schene | eads us

to conclude that the |egislature has already provided for those



I nstances in which bodily injury occurs during the comm ssion of a
crinme. Tennessee |law allows for enhanced puni shnent based on the
degree of bodily injury the defendant inflicted on the victim
during the comm ssion of certain inherently dangerous offenses.
itt Tenn. Code Ann. 88 39-13-101(a)(1l)(assault with bodily injury);
39-13-102(a) (1) (A) (aggravated assault with serious bodily injury);
39-13-304(a) (4)(aggravated kidnaping with bodily injury); 39-13-
305(a)(4) (especially aggravated kidnaping with serious bodily
injury); 39-13-402(a)(2)(aggravated robbery with serious bodily
injury); 39-13-403(a)(especially aggravated robbery wi th weapon and
where victim suffers serious bodily injury); 39-13-502(a)(2)
(aggravated rape with bodily injury); 39-13-504(a)(2)(aggravated
sexual battery with bodily injury); 39-14-302(a)(2)(aggravated
arson wth serious bodily injury); and 39-14-404(a)(2)(especially
aggravated burglary wth serious bodily injury). Wth the
exception of the assault crines, these offenses are the sane
felonies included within the scope of the fel ony-nurder statute.
'ttt  Tenn. Code Ann. 8§ 39-13-202(a)(2). In addition, the
| egi sl ature has created t he of fense of reckl ess endanger nent, which
can be charged in those cases in which reckless conduct exposes
others to the threat of death or to serious bodily injury. Tenn.

Code Ann. § 39-13-103.

Considering that the legislature has already enacted
specific offenses covering situations in which death or injury is

t hreatened or occurs during the conm ssion of certain felonies, we

10



conclude that to extend the felony-nurder rule to cases in which no
death occurs would “extend the scope of the doctrine beyond the
pale of its statutory design and | ogical underpinnings.” ‘ttil 1|

‘tete, 443 N E 2d 44, 51 (Ind. 1982). O course, it goes wthout
saying that if an accused actually possesses the requisite intent
to kill, he or she nay be charged with attenpted nurder. W sinply
believe that it is logically and legally inpossible to attenpt to

perpetrate an unintentional killing.

Every jurisdiction that has addressed the question
whet her attenpt to commit felony-nurder exists as an of fense has,
wi th but a single exception, held that it does not exist. 1tifl¢

b battersenr, 257 Cal. Rptr. 407 (Cal. Q. App. 1989); ittt 1

iriy, 654 So. 2d 552 (Fla. 1995); {tete . tritt, 873 P.2d 800
(ldaho 1993); ftugplt v Tiser, 343 NE. 2d 903 (IIl. 1975); tte1 1.
ftite, 443 NE 2d 44 (Ind. 1982); {tete v, buebirsyr, 883 P.2d 764
(Kan. 1994); {ryee 1. ftitt, 566 A 2d 103 (M. 1989); ‘itite 1,
Piblstror, 150 Nw2d 53 (Mnn. 1967); {tate v, liarty, 491 A 2d 733
(N.J. Super. . App. Div. 1984); {tite . trite, 726 P.2d 857
(NM C. App. 1986); ‘fteple v dfrrresy, 505 NY.S 2d 272 (NY.
App. Div. 1986); [tirovreeeltd v briffin, 456 A .2d 171 (Pa. Super.
Ct. 1983); ftite . tell, 785 P.2d 390 (Utah 1989); {titt 1,
cirter, 170 NNw2d 681 (Ws. 1969). tut st ity v, Ytite, 585

S.W2d 952 (Ark. 1979) (uphol ding the offense of attenpted fel ony-
murder in that jurisdiction). The courts in these jurisdictions

have concluded that it is illogical that soneone could intend to

11



cause soneone el se’s death t hrough negl i gence or even reckl essness.
Wil e one may reasonably conclude that a defendant intentionally
behaved in a reckless nmanner and may have intended to kill the
victim it does not make sense to say that a defendant intended to

kill the victimby being reckless.

We conclude that one cannot intend to acconplish the
uni ntended. Consequently, the offense of attenpted fel ony-nurder
does not exist in Tennessee. Accordingly, the Court of Crim nal
Appeal s' judgnment reversing and dismssing the appellee's

conviction for attenpted felony-nurder is affirned.

ADOLPHO A. BIRCH, JR., Justice

CONCUR:
Ander son, C. J.
Drowta, Reid, Wite, JJ.
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